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I. INTRODUCTION

Higher education oversight and accountability is premised on the Higher Education Act (HEA)’s so-called oversight “triad,”
whereby the U.S. Department of Education, state licensing authorities, and private accrediting agencies play distinct roles
overseeing institutions of higher education and gatekeeping federal student aid.’ Historically, accrediting agencies have been
tasked with providing educational quality assurance, the Department with administration of the federal student aid system,
and the states with consumer protection. Much has been written generally about the triad, its shortcomings and strengths,

but less is known about the states as student consumer protectors.’®

As online education (also referred to as “distance education” in this paper) has grown exponentially over the last several

years, so too has policymakers’ focus on the states’ role. According to data collected by the Department, in the fall of 2021,
some 4.4 million students, or 28 percent of all undergraduate students, took distance education courses exclusively—a 13
percent increase from pre-pandemic times in 2019.° Of the undergraduate students, 1.0 million (23 percent) were enrolled in
institutions in a different state.” Since 2011, HEA Title IV institutions offering education “to students in a State in which [they
are] not physically located . . . must meet any State requirements for [them] to be legally offering postsecondary distance or

correspondence education in that state.”

The Department’s regulations permit institutions offering distance education across state lines to satisfy the HEA’s state
authorization requirement without obtaining approval from each state in which they offered education if those states
participate in a “state authorization reciprocity agreement.” The scope of the Unified State Authorization Reciprocity
Agreement (SARA), the current—and only—state authorization reciprocity agreement, has become a touchpoint for debate
because it prohibits state members from enforcing their higher education-specific consumer protection laws against out-of-
state member institutions, even when they enroll the state’s residents. Thus, SARA creates a two-tiered system whereby, in
many states, residents who attend schools with a physical presence in the state receive more protection than those residents

who attend out-of-state online schools.’

In this paper, we provide background on the states’ role as student consumer protector and a brief history of the federal
government’s fraught efforts to regulate state authorization for distance education. We call on policymakers to keep in mind
the states’ role as student consumer protector in state authorization and reciprocity rulemaking, particularly with respect to

distance education.

*Updated version, first posted January 2024.



Il. HISTORY OF THE STATES’ ROLE IN THE TRIAD

Under the reserve clause of the Constitution, the primary responsibility for education rests not with the federal government
but with the states.!” States began crafting oversight of postsecondary education with the founding of the first public colleges
and universities in the 1700s and early 1800s''—a role that evolved significantly after Congress created the first federal-state
partnership through the 1941 Servicemen’s Readjustment Act (GI Bill). Relying on the states’ established oversight of public
and private institutions established by charter, incorporation or licensure, Congress directed the Veterans Administration to
coordinate with “the appropriate agency of each State” to identify institutions “qualified and equipped to furnish education or

training.”"?

Neither the states, nor the federal government, were prepared for what came next. The GI Bill provided financial assistance
for tuition, books, supplies, counseling and a living allowance, which led to an explosion of for-profit schools angling

to benefit from the stream of federal money. A House select committee found that a staggering 2,000 for-profit schools
opened within 18 months of the enactment of the GI Bill,”* and concluded that many of these fly-by-night schools offered
“training of doubtful quality.””* The Government Accountability Office (GAO) found that new proprietary schools were
using “promotional plans and extensive advertising campaigns, which were often misleading and laden with extravagant,

unjustifiable claims.”*

It was clear more oversight was needed, particularly over the burgeoning private for-profit school sector.'* In 1952,
lawmakers amended the GI Bill to reign-in schools’ misuse of veterans’ benefit funds and assigned much of the new approval
and supervision requirements to the states.!” Under the Veterans Readjustment Assistance Act of 1952, Congress requested
the governor of each state to create a “State approving agency” to determine approval of courses and training for purposes of
the GI Bill."® Congress also directed the VA and the states to exchange information pertaining to the activities of educational
institutions and to enforce approval standards to prevent “fraudulent and other criminal activity,” noting “the cooperation of
the Administrator and the State approving agencies is essential.”"® Specifically, states were tasked with ensuring institutions
kept adequate records to show progress of each eligible veteran and that course credit had been given by the institution for
previous training.?® In addition, the State could require a lengthy application for approval, in which schools could demonstrate

” «

that they met certain criteria, such as showing the institution is “financially sound,” “does not utilize advertising of any type
which is erroneous or misleading,” “does not exceed its enrollment limitations as established by the State approving agency,”
and that its “administrators, directors owners, and instructors are of good reputation and character.”?! Lawmakers’ efforts

to protect the integrity of the GI Bill program—and protect veterans—was largely successful; reports of abuses by for-profit

schools shrunk after the passage of the 1952 law.?

Under the 1952 GI Bill, Congress allowed state approving agencies to rely on private, nongovernmental accreditation agencies
to assess the quality of education or training offered by the participating institutions— thus introducing the concept of what

would later be called the higher education oversight triad.”

Congress turned to the states again a decade later when it authorized federal student aid programs under the Higher
Education Act of 1965.2 The HEA, which was “[s]oundly based on this concept of State-Federal cooperation,” adopted the
regulatory “triad,” featured in the 1952 GI Bill.* In order for an institution to participate in the federal student aid program,
the Department must certify that the school is accredited and “legally authorized” by a state to provide a “program of
[postsecondary] education” in that state.? It would take nearly 40 years for the Department to flesh out in regulation what,

exactly, states were expected to do in the state authorization role. In the interim, the triad’s efficacy was tested.

Although Congress did not initially extend student loan eligibility under the HEA to students attending for-profit institutions,
it did so seven years later under the 1972 Education Amendments.”” After the HEA opened the door to proprietary
institutions, enrollments at for-profit schools swelled and bad actors stormed in (again).”® A 1976 study commissioned by

the Department to define and measure student consumer harm found that the most common abusive practices suffered

» « ” «

by students at this time included “inequitable refund policies,” “misleading recruiting and admissions practices,” “untrue or
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misleading advertising,” and “lack of necessary disclosure in written documents.”” All sectors were included in the study, yet it

was the abuses that occurred in proprietary occupational training schools that received the most attention.*

The triad established under the HEA came under fire for not doing enough to prevent the rampant misconduct.* The
Department’s 1976 study credited the states’ “more concerted effort to regulate post-secondary vocational education than
was heretofore known or acknowledged,” noting that “[o]ne salient advantage in using State agencies, when they are
efficient and effective, is that they generally can provide closer surveillance and oversight, and can react more quickly, than
can a regional or national organization or agency.” But it also noted a lack of consistent state laws and understaffed state
agencies contributing to the triad’s poor oversight.** In 1973, model state legislation was introduced that included a state-
level complaint review process, and requirements for institutions to provide prospective students with a catalog or brochure
describing the programs offered, program objectives, length of program, tuition and other charges, cancellation and refund
policies and “other facts in order to obtain state authorization to operate.”™* Several states, such as Tennessee, North Carolina

and Montana adopted such provisions.**

States also began passing laws more focused on policing for-profit colleges, including through the creation of licensure and
oversight commissions and regulations to better protect students. For example, in 1978 the Massachusetts Attorney General
created regulations “designed to protect Massachusetts consumers seeking to enroll in any course of instruction or educational
service offered by certain private business, vocational, career schools.”® That same year, California created the first Student
Tuition Recovery Fund (“STRF”),” which was later expanded under the Maxine Waters School Reform and Student
Protection Act of 1989.% In 1981, the Colorado legislature passed the Private Occupational Education Act for “the general
improvement of the educational programs available to the residents of the state of Colorado . . . to prevent misrepresentation,
fraud, and collusion in offering such educational programs to the public [and] . . . to eliminate those practices relative to such

programs which are incompatible with the public interest. . . .”

Ill. CONGRESS FURTHER DEFINES THE STATES' CONSUMER PROTECTION ROLE

Through a Senate subcommittee investigation, and the resulting reauthorization of the HEA in 1992, Congress further
defined the triad, including the state role. Leading up to reauthorization, in 1989 the Senate Permanent Subcommittee on

the Investigations of the Committee on Government Affairs began an 18-month investigation into the cause of a spike in
federal student loan defaults.* The Subcommittee determined that the increase was caused by the “complete breakdown in
effective regulation and oversight,” which had opened the door for “major fraud and abuse . . . , particularly at proprietary
schools.”™! The investigative hearings included testimony from Subcommittee Counsel Kim Wherry, who explained that
even though the states don’t have a financial interest in the federal student aid program, they do have an interest in protecting
their “citizens that are being harmed.™? In comparing the State’s role to that of accreditors, one state board of education
witnesses explained “if you look at the . ..law ... 1in most. .. States, you will find that the law was written to provide . . . basic
consumer protection. It does not really speak to the question of quality of program. It speaks to full disclosure of students
about what the school is all about, the kinds of jobs they might secure, truthfulness. . . . In its final investigative report, the
Subcommittee recommended requiring schools to publicly disclose information to “be used by prospective students to make
informed decisions about where to enroll.”** The Subcommittee called on the Department to assist the states in their role by
“recommending uniform minimum licensing requirements” that address “recruitment, advertising, admissions . . . completion

and placement data.”*

In subsequent hearings to reauthorize the HEA, the Senate Committee on Labor and Human Resources in 1991 echoed the
Subcommittee’s concern about “lax” gatekeeping of Title IV programs, but contended the triad concept was a “sound one” as
it divides responsibility on the basis of the strengths that the Department, the States and accreditors each bring to the process,
specifying again that the states are “primarily responsible for consumer protection functions.”® The Senate Committee called

)

for “tough standards for institutional eligibility as promulgated and enforced by the ‘triad,” with the “States to protect the

student consumer.”” Proposed amendments to the HEA established “minimum federal standards for state licensure” of Title
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IV institutions set in the areas of “consumer protection” and “consumer information” and touched on areas such as refund

policies, prompt investigation of student complaints, and standards for advertising.*

Similarly, the House Committee on Education and Labor noted in a 1992 hearing to reauthorize the HEA that many states
had already initiated regulatory reform to improve the licensing of postsecondary institutions that are recipients of state aid.
The House Committee supported the HEA amendments that strengthened the “traditional state role of serving as a consumer

protection advocate for students.”’

Based on these findings, in 1992 Congress reauthorized and amended the HEA to include Subpart 1 of Title IV, Part H

(20 U.S.C. § 1099a). Part H requires the states to provide the Secretary with various information about the licensing and
authorization process used by the state, if the state has revoked the authority of an institution to operate, and if the state has
evidence that an institution has committed fraud related to Title IV programs or substantially violated a Title IV provision.*
The Higher Education Amendments of 1992 also substantially expanded—and funded—state oversight through the creation
of State Postsecondary Recognition Entities (SPREs), which were tasked with identifying higher risk institutions based on
certain criteria, such as cohort default rates, and reviewing those institutions against more than a dozen standards including
completion rates, employment outcomes, refund policies, advertising and student and recruitment practices, complaint
process, and graduate licensure pass rate.*! Later, in 1995 amid measures to cut federal spending, the SPREs were killed and

states were each left to formulate and fund their respective higher education approval and oversight.*

The addition of Part H to Title IV was considered to be one of the “major components...to ensure integrity and accountability

in the Federal student financial assistance programs.”?

IV. HOW THE DEPARTMENT REGULATES STATE OVERSIGHT OF DISTANCE EDUCATION

For more than 40 years, federal regulations were silent on what the HEA’s “legally authorized by a state” (20 U.S.C. § 1001(a)
(2)) meant in terms of Title IV eligibility. The Department started a rulemaking process in 2009 with the expectation that the
states should take “an active role in approving an institution and monitoring complaints . . . and responding appropriately.”*
The Department recognized that the states’ role in the triad was to protect students and taxpayers from fraud, and pointed

to the movement of substandard institutions and diploma mills from state to state in response to changing state-level
requirements.*® The Department issued final rules in 2010, providing that an institution is legally authorized by a state for
the purposes of Title IV eligibility if the state has a “process to review and appropriately act on complaints concerning the

institution including enforcing State laws.”*

The Department also addressed online programs operated by out-of-state schools. State laws often restricted oversight

to schools with a physical in-state presence. As a result, out-of-state schools that lacked a physical in-state presence, but
offered online programs, were not subject to any state authorization or oversight and were often not covered by state laws.*’
Concerned about the lack of state oversight of such schools, the Department created a final rule requiring that any school
offering education “to students in a State in which it is not physically located . . . must meet any State requirements for it to
be legally offering postsecondary distance or correspondence education in that State.”® Implementation of this provision was

delayed by a legal challenge.*

In 2016, the Department revised and issued new state authorization regulations. The 2016 rule allowed institutions offering
distance education across state lines to satisfy the state authorization requirement without obtaining approval from each state
in which they offered education, but lacked a physical presence, if those states participate in a “state authorization reciprocity
agreement.”® The Department then defined a reciprocity agreement in 34 C.F.R. § 600.2 as an agreement “between two

or more states that authorizes an institution located and legally authorized in a State covered by the agreement to provide
postsecondary education through distance education . . . to students residing in other States covered by the agreement” as long
as the agreement did not prohibit states from enforcing their own “statutes and regulations, whether general or specifically

directed at all or a subgroup of educational institutions.”"' Under such an agreement, an institution located and authorized

Examining the States’ Role in Protecting Online College Students from Predatory Practices « PARTI | &4



in one participating state could provide distance education programs in other participating states where it lacked a physical
presence without having to obtain separate authorizations from each of those states. In this case, however, the institution

would still be subject to each state’s consumer protection laws specifically directed at institutions of higher education.

During the 2016 rulemaking, the Department had initially proposed language that no state would be prohibited from
enforcing its “consumer protection laws,” which triggered institutions to raise concerns about complying with additional
state requirements besides the conditions required under a reciprocity agreement.”> Commenters asked the Department to
clarify that the definition prohibited waiver of a state’s “general consumer protection laws,” meaning the ones that applied to
all entities, which would allow a reciprocity agreement to require states to waive their higher education specific consumer
protection laws.® The Department declined this request, reasoning that such decisions to exempt schools from higher

education specific consumer protection laws were best left to each individual state to such an agreement.®*

However, in 2019, under a new administration, the Department reversed its position and agreed to carve out state higher
education specific consumer protection laws.® The Department removed the requirement that a reciprocity agreement may
not prohibit states from enforcing their higher education specific consumer protection laws, without any discussion regarding
the purpose of the state authorization requirement of the HEA.® It left only the provision requiring that such agreements may
not prohibit states from enforcing “general-purpose State laws and regulations.”” The Department expressed concern about a
state advantaging its own public institutions and applying additional or alternate state authorization requirements to out-of-

state institutions.®

V. THE CURRENT STATE RECIPROCITY AGREEMENT FOR DISTANCE EDUCATION

At the time of the 2016 and 2019 rulemakings, a reciprocity agreement already existed, and effectively ended up the winner
in the debate over defining reciprocity. That agreement, the Unified State Authorization Reciprocity Agreement (SARA), is
currently the sole reciprocity agreement available to states.®” As of December 2023, 49 states (all but California), the District
of Columbia, Puerto Rico and the U.S. Virgin Islands are members. SARA is administered by a nonprofit organization, the
National Council for State Authorization Reciprocity (NC-SARA). The decision regarding which states may join SARA and
its requirements are determined by four non-profit organizations that administer regional higher education compacts: the
New England Board of Higher Education (NEBHE), the Midwestern Higher Education Compact (MHEC), the Southern
Regional Education Board (SREB), and the Western Interstate Commission for Higher Education (WICHE).” These
compacts were each formed by a specific geographic region of states.”! The member states are represented by individuals,
often appointed by each state’s governor, to collaborate on higher education initiatives.”” The individuals are typically people
who work for higher education institutions, public higher education systems, nonprofit organizations involved in higher
education, state legislators, industry, and others.” The compacts are not state regulators that must answer to legislators or
voters in carrying out a statutory oversight scheme, nor do they have experience promulgating, investigating or enforcing
consumer protection requirements aimed at protecting the public, students and taxpayers from deceptive, unfair or abusive

practices most commonly engaged in by for-profit businesses.”

To implement the agreement, NC-SARA and the regional compacts developed the SARA Policy Manual, which specifies the
policies and procedure for member states and institutions.”” SARA operates in the following manner: An institution applies
for membership in the state where it has its legal domicile, defined as the state (“Home State”) in which the institution’s

main campus holds its institutional accreditation and, if applicable, its federal OPEID number.”® Upon approval by that state,
the institution becomes authorized to offer online educational programs in any other SARA member state (“Distant State”)
without having to apply for authorization from that state. SARA places all regulatory authority over a member institution

in the hands of the institution’s Home State, which is limited to applying the standards and requirements of SARA to

protect out-of-state students.”” Moreover, while SARA allows distant states to enforce general-purpose laws against SARA
institutions, it specifically prohibits them from enforcing higher-education specific consumer protection laws as we discuss in

our companion paper.”®
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Except for its financial responsibility standard, which only applies to private institutions,”” SARA’s policies make no
distinction between public, private nonprofit, and private for-profit institutions, despite the fact that many states (and the
federal government) regulate the for-profit sector differently due to risks inherent in for-profit education. In addition, Distant
States are only allowed to enforce “general-purpose laws” against SARA institutions.** The SARA Policy Manual defines
general-purpose laws as those which apply to all entities of any type doing business in the state, such as laws that prohibit
unfair and deceptive acts and practices, false advertising, and breach of contract.®! SARA policy prohibits states from enforcing
consumer protection laws that are only applicable to higher education institutions, even if those institutions are harming
students within their borders.®* Although NC-SARA provides a set of policies to guide states and institutions in its Policy
Manual, it includes few of the substantive consumer protection requirements found in many state higher education specific

consumer protection laws.*

VI. DISTANCE EDUCATION STUDENTS FACE FINANCIAL RISK ACROSS ALL HIGHER EDUCATION SECTORS

Although for-profit institutions were the early adopters of distance education,* all sectors—private for-profit, private non-
profit, and public—eventually embraced it. According to data collected by the Department, some of the biggest providers of
exclusively online education are non-profit institutions, such as Western Governors University and Southern New Hampshire

University.®

Despite the ubiquity of distance education across sectors, it is the for-profit sector that wields significant influence. Many
traditional non-profit and public schools hire for-profit online program managers to run their exclusively online programs
of study.® In other instances, traditional non-profits and publics have acquired entire for-profit, fully online institutions as

a turn-key approach to expanding their distance education presence. In 2018, for example, Purdue University, a top public
research institution, acquired for-profit Kaplan University and created Purdue Global, becoming one of the “largest online
degree-granting systems in higher education.” Following suit, two years later the University of Arizona acquired for-profit
and fully-online Ashford University.® In 2023, noting the “demand for online programs” continuing to grow, the University

of Idaho proposed to create a non-profit entity to acquire for-profit online chain University of Phoenix.*

These arrangements with for-profit institutions don’t come without risk to students. As discussed in our companion paper,
the risk of fraud and low-quality education is highest when the profit motive is involved. Research shows that four-year
degree online programs in all higher education sectors have lower completion and student loan repayment rates.”® Many of
the approved borrower defense claims based on deceptive school behavior are tied to fully online for-profit institutions.”*
With respect to Kaplan, Ashford and University of Phoenix, all three for-profit institutions were the subject of numerous
government investigations and settlements for deceiving and harming their own students®® It’s worth noting that Kaplan

was—and continues to be under its new arrangement—a SARA participating school.”®

Vil. CONCLUSION

Even on the triad’s worst days leading up to the 1992 HEA reauthorization, Congress called the concept a “sound one” as it
divides responsibility on the basis of the strengths that the Department, the states and accreditors each bring to the process,
specifying repeatedly that the states are “primarily responsible for consumer protection functions.”* Through rulemaking the
Department has an opportunity to consider and potentially strengthen oversight of distance education institutions that pose
the greatest risk to students and taxpayers.
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tion Success, (last visited Jan. 8, 2024), https://vetsedsuccess.org/university-of-phoenix-recent-actions-and-concerns/; see, Press Re-
lease, State of California Department of Justice, Attorney General Bonta: Ashford University Must Pay $22 Million in Penalties for Defrauding
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